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This dissertation sought to discuss and analyze the issue of rape in marriage. The scope of the 
study covers marital rape in relation to the Kenyan context and it has been compared with other 
jurisdictions such as Ghana which is also facing the same problem whereby marital rape has 
been neglected but is advancing steps to curb its prevalence. It has further been compared with 
the American jurisdiction and United Kingdom where some states have criminalized marital rape 
cognizant by law. 
The main objective of the dissertation is to analyze the limits of conjugal rights granted to a wife 
and husband. In addition to this, to discuss the rights i.e. the right of equality, freedom and 
inherent dignity that a woman is entitled to. Lastly, to analyze avenues of protecting women who 
are abused in their marriage. 
The justification of the study is that there is need for guidance on the constitutionality and 
legality of criminalizing spousal rape and clarification on whether this practice and manifestation 
is protected under the freedom from discrimination and right to equality. This is because many 
women have suffered simply because the silence in the law creates legal impunity for men who 
sexually assault or rape the women who are their wives or intimate partners. This therefore 
legitimizes this particular form of violence against women. This is a human rights problem that 
cries for redress, both legally and socially. Furthermore, an examination on the state‘s failure to 
criminalize sexual assaults breaches the due diligence standard and fails to comply with the 
international human rights norms. This evidently outlines that there is a significant gap in the 
laws around the world that ensure legal impunity for men who sexually abuse their wives, thus it 
indicates the global scale of the human rights law reform still to be conducted in this field. This 
research project is therefore, essential to provide guidance and elaborate on the international law 
to women in certain jurisdictions where marital rape is an unknown crime. 
 
The conclusion focuses on the criminalization of rape in marriage and the recommendations 
which entails some of the responses that should be adopted in order to curb the marital vice. 
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 ‘If no permanent injury has been inflicted, nor malice, cruelty nor dangerous violence shown by the 





1.2 Background of the study 
 For quite some time, assault inside marriage was not esteemed an offense. This maybe 
originated from the patriarchal way of society inside of the African connection as well as 
worldwide. It further goes that the praise of the male as against the female sex assumes a major 




Marital rape is unwanted sexual penetration (vaginal, anal or oral) or contact with the genitals 
that is the result of actual or threatened physical force or when the spouse is unable to give 
affirmative consent.
3
 More specifically marital rape is a regime that involves a lack of consent in 
the institution of marriage.  The Sexual Offences Act defines rape as a situation when a person 
intentionally commits an act which causes penetration with his or her genital organs without 
consent from the other person or the consent is obtained by force or by means of threats or 
intimidation of any kind.
4
 On the other hand, the courts have evinced marital rape as highlighted 
in the case of Regina v R which charged a husband with marital rape.
5
  
There are principally three types of marital rape. These are; force only rapes, battering rapes and 
obsessive rape.
6
 Spousal rape remains a somewhat slippery idea more so in the African Culture. 
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This stems from the fact that it is for the most part seen that once two people of 'eligible age' 
meet up into the union that then structures the establishment of marriage, then consent to sex is 
considered to have been given and at all times. This builds up the thought of marital rights. The 
marital privileges of a woman have been undermined on the grounds that it is expected by virtue 
of getting married she consequently loses a say on her matrimonial rights. As an outcome 
emerging thereof spousal assault/conjugal assault has remained fairly alien for those in the 
African society and in this specific case Kenya. It is unclear with reference to why it is not 
viewed as a culpable wrongdoing in Kenya while in different jurisdictions for instance United 
States of America and South Africa the act is criminalized. 
A report conducted by the UN outlined that 127 countries exempt marital rape from criminal 
sanctions.
7
 Sexual assault perpetrated by a spouse is entirely legal while sexual assault in general 
is criminalized in these countries. This is an issue that needs to be addressed because as a society 
we can‘t ignore certain crimes because they are deemed less crimes. Human rights violations are 
now well recognized however this specific form of gender violence has managed to escape out of 
both criminal sanctions and human rights approbation in almost one third of the world‘s nations. 
Research conducted indicates that out of majority of the women who are faced with violence, it 
is usually perpetrated by men known to the victims. 
However, in some jurisdictions steps have been taken to curb marital rape. Some states have 
limited the exemption to include married partners who live apart and in a few cases married 
partners who have begun dissolution proceedings. Some have taken a step further by including 
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cohabitants and formerly married persons.
8
 In a nutshell, rape in marriage is an issue that is of 
great importance that needs to be dealt with. 
1.3Statement of the problem 
Spouses have conjugal rights in marriage and hence there is the assumption that there is implied 
consent for indulging in sex at any time. However, there are circumstances that can negate 
consent. For instance, where there is the risk of contracting STIs and HIV, violence in the 
marriage, danger to the health and well-being of the other partner. While conjugal rights are both 
for spouses; women are the ones who suffer from violation when they do not consent. Hence, a 
woman‘s right to equality, freedom and inherent dignity have been neglected. 
1.5 Objectives of the Study 
The specific objectives of this research are:- 
1. To analyze the limits of conjugal rights granted to a wife and husband; 
2. To discuss the rights i.e. the right of equality, freedom and inherent dignity that a woman 
is entitled to; 
3. To analyze other avenues of protecting women who are abused in their marriages. 
1.6 Hypothesis/Assumptions 
The following assumptions/hypotheses were formulated in conducting this study:- 
1. That women have a right to consent to their conjugal rights;  
2. That women are entitled to the right to equality, freedom and inherent human dignity 
within a marriage; 
3. That the State and the International Community are aware of the various breaches of the 
rights stated above; 
4. That the above organs are committed to the protection of the stated rights of a woman.  
1.7 Research questions 
The following questions will be a guide during the entire discourse of this research.  
1. Does marriage automatically result to infinite consent to conjugal rights? 
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2. Does rape in marriage undermine the rights of a woman to equality, freedom and inherent 
dignity? 
3. Does the state/ international community provide adequate protection for women who are 
abused in their marriage? 
1.8 Literature Review 
This research does not present itself as a pioneer in the controversy and the issues involving the 
subject of marital rape and neither does it set to be the first to extensively study the concept of 
marital rape. Indeed, there are numerous distinguished scholars and researchers who have 
undertaken and written extensively on this subject. Similarly, there are various local and 
international instruments that discourage violation of women rights especially the issue of 
marital rape. 
Crichton states that intimate partner violence includes multiple violations of sexual and 
reproductive rights .This leads to devastating impacts on the well-being of the individual affected 
and their health. Violence against women includes various practices. These are sexual and 
psychological violence by intimate partners, marital rape, forced sex work and female genital 
mutilation (FGM). In the Kenyan context, it has been noted that the government does not provide 
legal aid neither does it support survivors of gender violence. This is despite the fact that 
statistics clearly indicate the rate at which the women are affected is prevalent. As a result, the 
NGOS and other private organizations step in.
9
 It is clear that women‘s rights to equality, 
freedom and human dignity are being undermined. This paper shall therefore, seek to fill this 
gap. 
A study by FIDA demonstrated that 74.5% of women have been abused in their homes. The 
women interviewed lamented that their husbands abused them and regarded them as property 
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and ignored any notions of consent to sexual activity.
10
  It was observed that marital rape has 
several effects and is deemed to be the highest risk to contracting STIs and HIV infection.
11
 It is 
miserable that marital assault is a long process and most times the victim can‘t recall when the 
perpetrator committed the act.
12
 As a result when such incidents are reported to the police they 
regard them as domestic matters which do not warrant mediation by the criminal equity 
framework. This is due to the inefficient justice system and lack of specialists who could provide 
vital confirmation for conviction. Violence against women constitutes an infringement of the 
rights and fundamental freedom of women and invalidates their enjoyment of those rights and 




The United Nations has recognized that violence against women invalidates women‘s rights to 
practice their fundamental freedoms.
14
 On the other hand, the CEDAW Committee has 
specifically identified these rights as being hindered or entirely invalidated by gender 
violence.
15
These rights are protected in the core human rights treaties that have been ratified by 
majority of the countries. These treaties impose obligations on states to regulate the actions of 
private actors. The core treaties protecting human rights include the ICCPR, ICESCR, CEDAW 
and the Convention against Torture. Moreover, these bodies such as CEDAW have interpreted 
these rights to include the prohibition of marital rape. Though by ratifying the conventions, states 
are carefully accepting the jurisdiction of treaty bodies to monitor state compliance and to 
provide substantive content for the rights. 
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Indeed, several International Conventions acknowledge the importance of human rights. These 
include ; the Universal Declaration of Human Rights (UDHR), The International Covenant on 
Civil and Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural 
Rights (ICESCR), and the Convention on the Elimination of All Forms of Discrimination 
Against Women (CEDAW). 
The Constitution of Kenya in article 27 stipulates that every person is equal before the law and 
has the right to equal protection and equal benefit from the law.
16
It further states in article 27(3) 
that women and men have the right to equal treatment including the right to equal opportunities 
in political, economic, cultural and social spheres.
17
 Further, article 28 highlights that every 
person has inherent dignity and the right to have that dignity respected and protected.
18
 In article 
45 it outlines that parties to a marriage are entitled to equal rights at the time of marriage, during 
the marriage and at the dissolution of the marriage.
19
This is a clear indication that the Kenyan 
laws are going silent on the issue of rape within marriage. It is an issue that needs to be 
addressed because provisions from the Constitution imply that men and women have equal 
rights. Therefore, the right to protection from rape within marriage should be inclusive of these 
rights. This is in an attempt to eliminate discrimination against women. 
Despite the presence of the entire local and the international instruments which outlaw marital 
rape as being an outright violation of women rights, there still exists a gap to the effect that 
discrimination among women in Kenya on the basis of their sexuality is evident. This is despite 
various other jurisdictions outlawing rape within marriage as a crime. With the backing of our 
Constitution, we should be able to outlaw marital rape through a critical re-evaluation of our 
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statutes to incorporate the same. This is by viewing a woman as equal to a man hence catering 
for her rights that are inherently hers
20
 and further by acknowledging her conjugal rights and by 
respecting them. 
1.9 Scope of the Study  
The study covers marital rape in relation to the Kenyan context and it shall be compared with 
other jurisdictions such as Ghana which is also facing the same problem whereby marital rape 
has been neglected but is advancing steps to curb its prevalence. It shall further be compared 
with the American jurisdiction and United Kingdom where some states have criminalized marital 
rape cognizant by law. 
1.10 Justification of the Study 
There is need for guidance on the constitutionality and legality of criminalizing spousal rape and 
clarification on whether this practice and manifestation is protected under the freedom from 
discrimination and right to equality. This is because many women have suffered simply because 
the silence in the law creates legal impunity for men who sexually assault or rape the women 
who are their wives or intimate partners. This therefore legitimizes this particular form of 
violence against women. This is a human rights problem that cries for redress, both legally and 
socially. Furthermore, an examination on the state‘s failure to criminalize sexual assaults 
breaches the due diligence standard and fails to comply with the international human rights 
norms. This evidently outlines that there is a significant gap in the laws around the world that 
ensure legal impunity for men who sexually abuse their wives, thus it indicates the global scale 
of the human rights law reform still to be conducted in this field. This research project is 
therefore, essential to provide guidance and elaborate on the international law to women in 
certain jurisdictions where marital rape is an unknown crime. 
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The research shall be founded and based mainly upon the geographical region of Kenya, with 
significant reference to American jurisprudence, journals and other relevant publications. 
 
1.12 Chapter Breakdown 
This research is broken down into five chapters. Chapter one is the introduction which comprises 
the background of the research laying out the research objectives, methodology as well as 
literature review. Chapter two deals with the theoretical framework on the subject of rape in 
marriage. Chapter three deals with the incidences of marital rape in Kenya and the law dealing 
with it. Chapter four tackles the comparative case study, jurisprudence and findings/evidence. 
Chapter five concludes the entire work and provides recommendations while trying to include 
















2.1 THEORETICAL FRAMEWORK AND METHODOLOGY 
 
This paper is premised on four major theories touching on the rights and liberties of individuals 
in a marital rape case analysis. These are the human rights theory, the utilitarian theory, the 
classic rape theory and the equality theory to put into perspective the concept of marital rape and 
the illegitimacy surrounding its‘ exception. 
2.2 The Human Rights Theory 
This theory calls for elevating human beings to a higher level, that of humanity which is the 
pinnacle of all being. This is quite evident in the provisions of the Universal Declaration of 
Human Rights that all human beings are born free and equal in dignity and rights and should act 
towards one another in a spirit of brotherhood.
21
These human rights are not only inherent to all 
human beings but also indivisible, 
22
and are widely considered to be of universal application, if 
the words of Robert Wilson are anything to go by, ‗Notwithstanding disputes over their 
conceptualization and application, human rights are among the few utopian ideals, and there is a 
remarkable degree of consensus by governments on the principle at least that certain rights be 
protected under the law.‘
23
 The human rights approach abhors such actions as categorizing 
marital rape as an exception to cases of rape. 
John Locke argues that in a natural state, everyone had a natural right to defend his life, health, 
liberty or possession. This school of thought is the basis the American founding fathers coined 
their declaration of independence that ‗All men are created equal; (…) they are endowed by their 
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John Janzekovich further argues that the human rights approach must take into account the 
different cultures of mankind. However, he states that ‗an appeal on human kind is said to be an 
appeal on the values of freedom and equality among humankind.‘ 
The Human rights approach therefore according to John Janzekovich is based on the assumption 
that ‗human beings have a unique and special sense of being which translates directly into 
notions of worth and value.‘ However, he goes on to state that even though these rights are 
important, they are not immutable citing a situation of a murderer being incarcerated or executed 
for his actions. This argument therefore justifies the use of force in protection of one‘s self. 
Margaret MacDonald proposes that, ‗…safeguard and restore, where necessary, the Rights of 
Man, those ultimate points at which the authority and social  differences varnish, leaving the 
solitary individual with his essential human nature, according to one political theory, or a mere 
social fiction, according to another.‘
25
  Hart further proposes that a theory of rights can be 




Robin Barrow summarized the utilitarian approach as ‗the assignment of moral goodness or 
rightness to only one kind of consequence-effects on overall wellbeing‘.
27
Safety, security and 
protection of human life are one of the main responsibilities of any government under the Social 
Contract theory. Therefore the overall wellbeing of each individual person, places a legal duty 
upon any government to protect and promote these rights. 
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Barrow further argued that utilitarianism called for maximum utility for affected persons. This 
was further stated by Bernard Arthur Owen as the fundamental idea of utilitarianism where he 
said that, ‗The fundamental rightness of our actions is determined by the effect these have on the 
well being of others and us‘.
28
 This therefore means that in case of any action that tends to 
interfere with the well being of any person, his her consent must be sought. 
Richard Frey proposes a similar argument. He goes ahead to state that the utilitarian approach is 
premised on 5 components.
29
 He stated that, ‗Firstly, there is the consequence component. This is 
where the rightness or wrongness of an act is tied to the production of bad and good 
consequences. Some utilitarian‘s say that there is something inherently good and bad in 
particular acts because of the sorts of outcomes these acts produce. Others argue that acts are not 
themselves good or bad, but that outcomes will primarily determine goodness.  
The second component stated by Frey is the value component. He defines it as ‗where the 
goodness and badness of consequences is evaluated by means of some standard intrinsic value of 
goodness.‘ In this respect Frey stated that where action is taken to prevent a wrong or evil from 
happening, the action is deemed as a good. Similarly, where the action itself is used in a wrong 
manner, action is deemed a wrong or evil. 
The range component, ‗minimizing principle and the welfare element of utilitarianism, are the 
third, fourth and fifth components stated by Frey respectively. He provides that the range 
component is ‗where the consequence of the act affects everyone and not just the agent in the 
determination of moral rightness.‘ This applies adequately in the case of an attacked person who 
uses excessive force to repel an attack or rather retaliates at the time when the threat ceases to be 
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York:Harper and Row. 
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a threat. In the long run, regardless of there being a good intent, the use of the excessive force 
causes unnecessary injury to the attacker thereby making the action immoral and unjustifiable. 
Jeremy Bentham, a proponent of the utilitarian approach stated the fundamental axiom in terms 
of the ‗Greatest happiness of the greatest number.‘
30
 This theory serves to justify the requirement 
of consent in sexual intercourse in a marriage. 
2.4 Classic Rape Theory 
Until four decades ago, rape theories and researches across board ignored rape in marriage
31
 
because sexuality in marriage has been shrouded in great secrecy though its abuse abounds.
32
 In 
addressing the concept of marital rape, this research adopts the classic rape theory propounded 
by Williams.
33
 It examined and attempted to explain why spouses will not label any form of 
sexual abuse in marriage as rape or accede to its criminalization.
34
 
Classic rape is rape by an assailant unknown to the victim.
35





 and blitz rape
38
 According to Burt & Alvin 
39
 classic rape is stereotyped (an 
over-generalized impression of what characterizes something especially one that does not allow 
for individuality or variation) by the general public, police and judges.
40
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Classic rape‗s circumstances and characteristics are that, the victim must be a total stranger to the 
perpetrator (not ever acquainted); the victim should not: have led the rapist on in any way (sexy, 
sexual situation, way of dressing); have been drunk in his presence or company. The victim 
should have: gotten pregnant after the rape; been infected with sexually transmitted venereal 
diseases; been abducted and raped. There must be evidence of: physical injuries that have been 
sustained; weapon use; enough active resistance; degree of force used- choked, tied, locked up, 
gagged, drugged, blindfolded. Some of the indications must lead to hospitalization- beaten, 
extrinsic violence; sudden attack; multiple assailants- gang rape.
41
 These serve as a stereotype of 
rape generally and known to attract great active sympathy.
42
 
Ultimately, if rape does not have features of classic rape, it is not rape. Yet, contrary to 
prevailing stereotypes, most victims of rape are not raped by total strangers.
43
 The inability to 
accept rape as rape when it is not classic may largely be attributable to the conception of what 
fits to be rape because legal definitions across board have been ignored.
44
 
Classic rape‗s characteristics are usually mind boggling and widely attract sympathy from the 
society to the judiciary for immediate sanctions. The assumption is that victims also share these 
notions because they also belong to the general public 
45
 thus the conventional wisdom 
pertaining to marital rape.
46
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Additionally, stereotyped classic rape does not feature most of the characteristics of marital rape. 
For example, a husband is privy to his wife‗s nakedness unconditionally which will certainly 
lead him on to force sex on his non-consenting wife. For these reasons, marital rape is less likely 
to attract any sympathy and action at all because it is a far departure from the socio-cultural 
schema of classic rape. The thin line between rape and consented sex is consent which only 
couples can define in relation to their relationship.
47
 
Ghana is an example of a country that is not at all immune to the classic rape stereotype. Cusack 
confirmed the classic rape theory featuring intimates in a nationwide survey regard to rape. The 
female was perceived to be unmarried. Rape was most often viewed as an offence committed by 
strangers.
48
 In discussing issues centered on sexual violence, rape to the respondents was 
acquaintance rape. The husband is nowhere labelled a rapist.
49
 It will even be a taboo leading to 
estrangement and divorce. 
2.5 Equality Theory  
 2.5.1 Equality Theory and Law  
The goal of equality theory is to develop legal analyses that expose the root source of the 
discrimination at issue, so that the discrimination can be eliminated.
50
 Equality theory provides 
insight into the law which human rights advocates can use to achieve social change. Equality 
theory recognizes the diversity of women‗s lived experiences and seeks to develop inclusive and 
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representative analyses of the law that are relevant to all women.
51
This goal is achieved by 
developing intersectional discrimination analyses.
52
 Equality theory seeks to expose biases in the 
law that operates to disadvantage women and create experiences of inequality. It challenges 
traditional interpretations of the law which perpetuate patriarchy and oppression and which have 
been historically accepted as impartial. A central feature of equality theory as it relates to 
women‗s human rights is asking the woman question: 
 ‗the woman question… is designed to identify the gender implications of rules and 
practices which might otherwise appear neutral or objective. … In law, asking the woman 
question means examining how the law fails to take into account the experiences and 
values that seem more typical of women than of men, for whatever reasons, or how 
existing legal standards and concepts might disadvantage women‘.
53
 
Equality theorists challenge the legitimacy of the ‗official‘ version of the law as an impartial and 
objective means of resolving conflict.
54
 A fundamental cornerstone of the ‗official‘ version of the 
law is that the law is neutral and treats everyone the same. Equality theorists demonstrate that the 
law is not neutral as it affects men and women differently, and that the law can act to perpetuate 
gender discrimination practiced within society at large. Equality theory explores the ways that 
the law reflects and reinforces the social, economic, and political structures that oppress women 
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 Equality theory aims to understand women‗s oppression and to promote 
women‗s equality within society. The starting point in developing equality theory and women‗s 
rights can be understood to be Catharine MacKinnon‗s statement that ―The law sees and treats 
women the way men see and treat women.‖
56
 This reality is clearly evident in the context of 
marital rape law. 
One of the foundations of equality theory is the development of a substantive equality analysis to 
achieve an equality of results.
57
 Formal equality, under which women are treated the same as 
men, is generally rejected under a substantive equality analysis in favour of differential treatment 
intended to challenge the sources of women‗s oppression. However, formal equality can provide 
for meaningful equality in certain situations.
58
 Formal equality is a useful model to ensure that 
women are guaranteed the same rights as men, for example, the right to vote, or the right to enter 
a profession, or the right to own property. There are situations when women want identical 
treatment to men, and in such cases, formal equality is the goal. However, there are situations 
when treating women the same as men results in inequality. For example, treating victims of rape 
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the same as victims of gender neutral crimes and allowing for their re-victimization through the 
judicial system, e.g. through the application of evidence law that results in a disadvantageous 
impact, or refusing women maternity leave because men do not receive maternity leave. Facially 
neutral laws and policies can have discriminatory disparate impacts on groups protected by 
human rights law, and such laws and policies constitute human rights violations.
59
 
Formal equality, which provides that likes be treated alike, provides inadequate protection 
against discrimination for most disadvantaged persons. Formal equality invokes the similarly 
situated test that requires equality claimants to compare themselves to those who represent the 
dominant norm, for example, women must compare themselves to men,
60
 which is often 
impossible for claimants to do because of the very discrimination that they have experienced. 
Formal equality also necessitates only equality of treatment, a form of equality that often fails to 
provide for full inclusion of disadvantaged persons. Formal equality does not take into account 
the ways in which different groups in society have experienced systemic disadvantages. Under a 
formal model of equality, the disadvantaged only get equality in the areas of life in which they 
are most like the dominant norm. Catharine MacKinnon has described the limitations with 
formal equality as ―if men don‗t need it, women don‗t get it.
61
 
The fundamental difficulty with formal equality theory is that it makes disadvantage invisible 
through a consideration of equality in terms of sameness and difference, rather than in terms of 
dominance and subordination.
62
 Formal equality theory asserts a neutral standard that fails to 
take into consideration the power imbalances that have resulted from years of oppression. When 
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formal equality does not work for a disadvantaged group, substantive equality, meaning 
differential treatment that provides for an equality of results, can be the answer. Examples of 
substantive equality include government subsidized day care for children, the design of 
wheelchair accessible buildings, and the accommodation of the rules of evidence to ensure that 
women are not re-victimized through rape trials. Substantive equality is focused on the social 
consequences of difference, when difference is used to justify domination. Substantive equality 
is committed to challenging norms and systems that result in harmful and disparate effects.
63
 
An essential element of a substantive equality analysis is the inclusion of a contextualized 
approach to equality questions. The contextualized approach to equality rights requires the 
consideration of the socio-historic roots of the inequality at issue.
64
 With respect to women, such 
an inquiry would require legislators or judicial decision makers to consider ―an historical context 
characterized by disenfranchisement, preclusion from property ownership, exclusion from public 
life, and sex-based poverty and devaluation of women‗s contributions in all spheres of social life 
which continue down to the present day.‖
65
The objective of using a contextualized approach is to 
demonstrate that the inequality at issue has been socially constructed and legally enforced. Radha 
Jhappan argues that a contextualized equality analysis begins ―… not from the liberal assumption 
that the law applies equally to all save for the odd deviation from the norm, but rather from the 
assumption of women‗s experience of subordination.‖
66
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Women outside of the dominant norm have expressed appreciation of the value of the 
contextualized approach to equality because it diminishes the focus on the sameness/difference 
dichotomy.
67
 The goal of a contextualized equality rights analysis is to identify the source of the 
claimant‗s subordination in order to eradicate it. While the idea of subordination involves a 
comparative concept, the contextualized approach provides for some liberation from the more 
traditional equality rights analysis that is usually grounded in a rigid comparative analysis of two 
different categories of experience. Using a contextualized approach to equality, women with 
disabilities, for example, need not necessarily argue that they are the same as either non-disabled 
women and/or disabled men and so deserve the same treatment, nor that they are different from 
non-disabled women and/or disabled men so that they deserve different treatment. Through a 
contextualized analysis, women with disabilities can argue that their subordination has been 
socially constructed and legally enforced. The focus is thereby switched from the individual to 
systemic discrimination, allowing for a more comprehensive understanding of the experience of 




2.5.2 Equality Law and Marital Rape Law  
By asking ―the woman question‖, and exploring how the law fails to address what is unique 
about sexual assault, and how sexual assault law can contribute to women‗s inequality, it 
becomes clear that sexual assault, including marital rape, is not like any other crime. It is one of 
                                                          
67
 Radha  J, ‗The Equality Pit or the Rehabilitation of Justice‘ 10  Canadian Journal of Women and the Law 60 
(1998),  72; Fiona S, ‗Beyond Compassion and Sympathy to Respect and Equality: Gendered Disability and 
Equality Rights Law‘ in , Dianne P, & Richard D, (eds) ‗Critical Disability Theory: Essays in Philosophy, Politics, 
Policy, and Law‘ Vancouver: University of British Columbia Press, 2006 267, 269. 
68
 The application of contextualized equality rights analyses specific will not guarantee the success of an equality 
claim as, even assuming the analysis is a good one, there is no guarantee that the judiciary will appreciate the 
significance of the experiential reality of the claimants‗ lives. Dianne Pothier has concluded that ‗The ultimate 
question (with respect to judicial assessments of human dignity) is whether the court ‗gets‘ the context of the 
claimant to be able to make a sensible judgment about human dignity‘.  However, without the advancement of 
contextualized equality analyses, it is likely that the distinctive experiences of claimants, such as women with 
disabilities, will be ignored, and that their entitlement to equal treatment will not be recognized. 
28 
 
the clearest expressions of women‗s subjugation and oppression on the basis of sex, and is 
closely linked with the overall inferior position of women in society. The threat of sexual 
violence is an ever-present one which influences a woman‗s daily life and autonomous choices 
including her mobility, activities and acquaintances. Sexual assault as a form of violence against 
women is commonly understood to be a product of patriarchy, the system of male control over 
women. The act of rape is not an end in itself, but a means of enforcing prescribed gender roles 
in society and maintaining the social hierarchy in which men retain control. The socio-historic 
root of sexual assault is the exercise of power and control of men over women that is justified 
based upon sexist social constructions of women as inferior to men.
69
 
In sex-unequal societies, both sexes are taught to accept sexual aggression by men against 
women as normal to some degree. Male sexual exploitation of women is fostered by traditional 
gender roles in which male sexuality embodies the role of the aggressor, female sexuality 
embodies the role of the victim, and some force is romanticized as acceptable. Sexual assaults 
frequently occur in the context of normal social events, often by an assailant who is known to the 
victim. Sexual assault is categorical and group-based. Under most circumstances, men are not 
subject to sexual assault by women. Women occupy a disadvantaged status as victims and targets 
of sexual aggression. Rape, and the fear of rape, function as a mechanism of social control over 
women, enabling men to assert dominance over women and maintain the existing system of 
gender stratification. Rape operates as both a symbol and reality of women‗s subordinate social 
status to men. Diana Majury has commented on the experience of violence and women‗s 
inequality as follows: 
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The fact that violence is inflicted upon women as women, that is, because we are 
women, both expresses and reinforces women‗s unequal status in Canadian 
society. Offences of violence against women – rape, female partner assault, sexual 
harassment, incestuous assault, pornography, and prostitution – are gendered 




Sexual assault is a form of oppression that is direct and indirect, and crosses all borders of race, 
class, ableism and sexual orientation – the threat of violence is a form of oppression that touches 
almost every woman in some shape or form. However, as with all experiences of discrimination 
and oppression, it is important to remember that violence is experienced differently by different 
groups of women.
71
 Racialized women in North America have articulated clearly the differences 
associated with their experience of sexual violence as an exercise of power and control rooted in 
racism and sexism, the effects of which cannot be separated.
72
 Disabled women have also 
articulated the differences associated with their experience of sexual violence as an exercise of 
power and control rooted in ableism and sexism, the effects of which cannot be separated.
73
 
Sexual assault law has traditionally worked against women as a means of securing justice and 
equality. The criminal law has operated to perpetuate women‗s inequalities, and served to re-
victimize women who have been raped. Sexual assault laws were founded upon sexist myths and 
stereotypes, and the discriminatory thinking that informed the development of these laws 
continues to inform the thinking of legislators, law enforcement personnel and judicial decision 
makers. Rape mythologies that are perpetuated through the criminal law include the myths that 
women lie about rape out of malice, and that women use false rape claims as a means to exact 
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vengeance in their relationships with men. Karen Busby has argued that in Canada the 
mythology that women lie about rape underpins all of the other rape myths, despite the fact that 
there is no evidence that the incidence of false reports is any higher in the sexual assault context 
than in other contexts.
74
 In Kenya, under the Penal Code, women who are found guilty of filing 
false rape claims face the same sentence that the accused would have faced if he had been found 
guilty. This relatively new law, the effect of which is to deter sexual assault victims from filing 
claims because of the risk that they may be found to have made a false claim exists only with 
respect to sexual assault victims
75
, and was developed in response to the mythology that women 
lie about rape. Sexist rape mythologies continue to find a home in the law, such as the case in 
Kenya. They are also introduced through evidence rules, for example, relevance and reliability 
rules.
76
 These rape mythologies are alive and well in the context of marital rape complaints. 
2.6 Methodology 
This paper is based on the collation of qualitative data obtained from secondary and tertiary 
resources. These include but are not limited to, analysis of information from online resources, 
journals and articles, reports from relevant organizations, text books, case law, news articles, and 
statute. Further, works by scholars, professionals and commentaries by those with vast 
knowledge in the appropriate fields applicable will be used and cited 
 2.7 Conclusion 
There are various theories that discuss and explain the concept of marital rape. The human rights 
theory provides that rights are not only inherent to all human beings but also indivisible and are 
widely considered to be of universal application and should therefore be protected. The human 
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rights approach therefore abhors such actions as categorizing marital rape as an exception to 
cases of rape. 
Robin Barrow summarized the utilitarian approach as ‗the assignment of moral goodness or 
rightness to only one kind of consequence-effects on overall wellbeing‘. Safety, security and 
protection of human life are one of the main responsibilities of any government under the Social 
Contract theory. Therefore the overall wellbeing of each individual person, places a legal duty 
upon any government to protect and promote these rights. 
Equality theory on the other hand provides insight into the law which human rights advocates 
can use to achieve social change. Equality theory recognizes the diversity of women‗s lived 
experiences and seeks to develop inclusive and representative analyses of the law that are 
















3.1 INCIDENCES OF MARITAL RAPE IN KENYA AND THE LAW DEALING WITH IT 
3.2 Introduction 
Marital rape is not a criminal offence in Kenya. Kenyan women, like their counterparts in other 
countries in the world suffer from cases of domestic violence including marital rape. 
Violence against women cases have been a widespread problem in Kenya for a long period of 
time. In 1966, the Kenyan government attempted to address the problem of wife beating by 
setting up the Commission on Marriage and Divorce.
77
 
The Commission recommended a proposed bill explicitly outlawing wife beating but when it 
was taken to Parliament in 1968, all male legislators opposed it arguing that wife battery was a 
―normal‖ customary practice and that such a law could amount to undue interference in the 
domestic affairs of a husband and a wife. In the media, cases of domestic violence have also 
been highlighted. In 1983, a husband gouged out his wife‘s eyes for bearing him a female child 
only; in 1998, a highly publicized case where a woman was battered by her husband, a Kenyan 
police officer, succumbed to death; in 1999, a woman was slashed on the face, head, and hands 
after her husband found her singing along to a ‗ndombolo‟ song on the radio in front of a guest.
78
 
Sexual abuse, while a common form of systemic intimate violence, is rarely reported.
79
 The 
stereotypical image of rape is non-consensual sex with a stranger, occurring in a strange and 
unsafe location
80
 Because of this perception, a victim or her society may not recognize the crime 
of rape when her sexual partner of many years demands sex without her consent.
81
 Intimate 
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partner violence is often systemic and it may be difficult for the victim to keep track of the 




The law on violation of a woman‘s integrity takes into consideration all aspects of the abused 
woman‘s life, characterized by threats, assault and mental stress, and has been drawn up so as to 
facilitate prosecutors of perpetrators who repeatedly have violated the integrity of a woman with 
whom they are in an intimate relationship.
83
 
3.3 Marital Rape Statistics in Kenya Vis a vie legal rights  
It is difficult to obtain accurate statistics on sexual violence against women in the home. This is 
because of the fact that marital rape is not a crime in Kenya.  
It is well appreciated that marital rape is synonymous with domestic violence and that neither 
can be tackled in isolation of the other. In this regard therefore, a rather peculiar aspect of 
domestic violence in Kenya (as is elsewhere in the world) and marital rape in particular is that 
while it is acknowledged as being prevalent, even pervasive, no exact figures exist as to its 
occurrence. The figures that exist in studies conducted in Kenya vary greatly but the bottom line 
is that the cases of marital rape associated with domestic violence are on the increase in a 
country where intercourse between a man and woman in a matrimonial bed is regarded as  
normal practice regardless of the circumstances so surrounding.
84
 
In 2002, The Attorney General of Kenya, Hon. Amos Wako while addressing Parliament stated 
that 51% of the Kenyan women were in abusive relationships and that the violence often resulted 
in severe injury or death of the woman. Obviously in the process, sexual violence indeed does 
occur. In a study conducted the same year, the Attorney General further added that the same 51% 
                                                          
82
 Meyersfeld B, Domestic Violence &International Law (Oregon: Oxford &Portland, 2010),160. 
83
 Meyersfeld B, Domestic Violence &International Law (Oregon: Oxford &Portland, 2010),160. 
84
 Shimoli E, ―New Law to Target Domestic Brutes‖ Daily Nation, Friday, November 3, 2002. 
34 
 
was the proportion of women living in Nairobi, Kenya‘s capital and thus considering that the 
incidents and prevalence of domestic violence are appreciably higher in the rural areas than in 
the Capital, it is arguable that the national prevalence may well be higher than the alleged 51%.
85
 
In a grim rejoinder, the government released a report
86
 complementing that of FIDA, Kenya. 
Whereas this was a government report and thus viewed with skepticism out of the government‘s 
notorious way of downplaying social issues in a way of painting a positive picture, the report 
nonetheless shows that the reality will be rather grim
87
. Contrasted with the government‘s report 
which is most likely in all circumstances understated, those from a private sector study published 
in 2002 indicated that a staggering 83% of women reported physical abuse. Specifically on 
intimate violence, 60% of women reported that they were victims of domestic abuse
88
. 
In 2003, the first government survey, Kenyan Demographic and Health Survey, collected data on 
violence against women and found that 16% of married and divorced or separated women 
experienced sexual violence from their husbands,
89
 and reported instances women of being 
slapped, pushed/shaken/thrown, punched or forced to have intercourse with their husbands.
90
 
In the 2008-2009 Kenya Demographic and Health Survey, it was reported that 17% of ‗ever-
married‘ women experienced sexual violence by a husband, with 14% of the cases experienced 
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within the twelve months of the survey.
91
 In the latter report, 14% of the women interviewed 
reported that they were forced to have sex with their husbands when they did not want to.
92
 
Sexual and Gender Based Violence (SGBV) entails widespread human rights violations, and is 
often linked to unequal gender relations within communities and abuses of power.
93
 According to 
Jewkes, violence against women is rooted in gender inequality.
94
 He argues that violence against 
women involves men and women where ‗the female is usually the victim and which arises from 
the unequal power relationship between men and women.‘
95
 It can take the form of sexual 
violence or persecution by the authorities, or can be the result of discrimination embedded in 
legislation or prevailing societal norms and practices. It can be both a cause of forced 
displacement and an intolerable part of the displacement experience.
96
 
SGBV in Kenya, as elsewhere in the world, is a complex issue that has as its root in the 
structural inequalities between men and women that result in the persistence of power 
differentials between the sexes. Women‘s subordinate status to men in many societies, coupled 
with a general acceptance of interpersonal violence as a means of resolving conflict, renders 
women disproportionately vulnerable to violence from all levels of society: individual men, 
within the family and community, and by the state. 
97
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The impact of SGBV is devastating. The individual women who are victims of such violence 
often experience life-long emotional distress, mental health problems and poor reproductive 
health, as well as being at higher risk of acquiring HIV and intensive long-term users of health 
services. In addition, the cost to women, their children, families and communities is a significant 
obstacle to reducing poverty, achieving gender equality and ensuring a peaceful transition for 
post-conflict societies. This, in conjunction with the mental and physical health implications of 
gender-based violence, impacts on a state or region‘s ability to develop and construct a stable, 
productive society, or reconstruct a country in the wake of conflict.
98
 
The state in most cases perpetrates or tolerates violence against women either through action or 
non-action by prioritizing custom or tradition over the respect of fundamental freedoms and 
rights belonging to women.  Kenya is especially guilty of having a system that is replete with 
cases of abuse of women‘s rights.
99
 However, the recent case of C.K.(A Child) Through Ripples 
International As Her Guardian And Next Friend) & 11 Others v. Commissioner Of 
Police/Inspector General Of The National Police Service & 3 Others
100
 where the High Court 
made a finding that the police‘s failure to effectively enforce Section 8 of the Sexual Offences 
Act, 2006 infringed upon the petitioners right to equal protection and benefit of the law contrary 
to Article 27(1) of the Constitution of Kenya, 2010 was a step forward in the right direction. In 
addition, the court observed that by failing to enforce existing defilement laws the police 
contributed to development of a culture of tolerance for pervasive sexual violence against girl 
children and impunity.  
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3.4 Legal Framework on Marital Rape as an abuse of women rights 
Kenya has a plethora of legal provisions safeguarding the rights of a woman in addition to being 
a signatory to various regional and international instruments on protection of gender and social 
rights.  
The place of international law as an instrument employed by states to resolve global issues 
cannot be under-estimated. These global issues are not only those affecting the state parties in 
their ‗national‘ capacity, but also individual issues bordering on express or implicit violation of 
human rights.
101
 The surfeit of international legal instruments and statements dealing with 
violence against women suggest that international bodies and states have identified violence as a 
global rights concern. Until very recently, violence against women generally was not thought of 
as a proper subject for international human rights law.
102
 The main achievement of the 
international instruments therefore, is to recognize SGBV as a human rights violation.
103
  
By virtue of article 2(6) of the Constitution of Kenya 2010, any treaty or convention ratified by 
Kenya shall form part of the law of Kenya under this Constitution. This then gives life to various 
instruments such as the Universal Declaration of Human Rights (adopted 10 December 1948 
UNGA Res 217 A (III) (UDHR),Vienna Declaration and Programme of Action: World 
Conference on Human Rights (adopted 12 July 1993 UN Doc. Conf. 157/23); Declaration on 
Elimination of Violence Against Women (adopted 20 December 1993 UNGA Res 48 /104) 
(DEVAW); UN Resolution on Elimination of Domestic Violence Against Women (adopted 19 
February 2004 UNGA Res 58/147); Beijing Declaration and Platform for Action (adopted 17 
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October 1995, UN Doc A/Conf. 177/20) (BPFA); the Convention on Elimination of All Forms of 
Discrimination Against Women (adopted 18 December 1979 UNGA Res 34/180) CEDAW) and 
regionally, African Charter on Human and People‘s Rights (adopted 27 June 1981 UN Doc 
CAB/LEG/67/3) (ACHPR) and Protocol to the African Charter on Human and peoples‘ Rights 
on the Rights of Women in Africa (adopted  11 July 2003) (Maputo Protocol).   
Therefore internationally and regionally there exist a series of instruments meant to protect 
women and girls against SGBV. This in turn has aptly helped recognize SGBV as a human right 
violation.   
CEDAW for instance establishes international standards for guaranteeing equality between 
women and men within the family as well as between the family and the state.
104
 The essence of 
this convention, as of the UDHR, is respect for human dignity and respect for the human 
capacity to make responsible choices. The 1993 World Conference on Human Rights in Vienna 
brought together women‘s non-governmental activists with UN and human rights leaders.
105
 
Together they agreed to further insist that state and local biases in the implementation of 
CEDAW, due to so-called religious and cultural interpretations or reservations, be eliminated.
106
 
DEVAW and BPFA later helped to further crystallize the doctrine that women‘s rights are 
human rights. In particular, these accords reinforce CEDAW principles which establish that 
states be held responsible for failing to demonstrate ‗due diligence‘ in averting or punishing 
violence against women that occurs either in the public or the private sphere. As a result, these 
Conventions and Agreements have created space in which practices that were once considered as 
private issues like domestic violence, which is a form of SGBV, can now be understood as 
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human rights violations of public concern. The growing use and widespread application of 
human rights discourse itself has begun to dissolve the public-private divide, and has further 




The Maputo Plan of Action for the Operationalization of the Sexual and Reproductive Health 
and Rights Continental Policy Framework (Maputo Protocol) on the other hand seeks to take the 
continent forward towards the goal of universal access to comprehensive sexual and reproductive 
health services in Africa. The Protocol seeks the reduction of gender based violence. 
The question that needs to be answered is, has Kenya complied with these instruments?  Of great 
importance in answering this is the principle of due diligence as enounced under international 
law principles. The due diligence principle provides a standard of care used to determine whether 
a state has complied with its international obligations.
108
 In several international conventions and 
accords, there has now been explicit acknowledgment of the state‘s responsibility for human 
rights violations by private actors in both the public and private spheres. A state has both 
negative and positive obligations towards her citizens. One of the duties is to refrain from acts of 
violence against women as well as to prevent and protect women from violence. Similarly, a 
state has a duty to punish perpetrators and compensate victims of violence. The state may be held 
responsible under international law for failure to provide reasonable and adequate measures to 
prevent or address women‘s rights violations. DEVAW for instance, includes explicit directions 
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to countries to ‗not invoke any custom, tradition or religious consideration to avoid their 




Effective protection can be established only by preventing SGBV, identifying risks and 
responding to survivors, using a coordinated, multi-sectoral approach. The present protection 
environment in Kenya is fraught with challenges and filled with opportunities, which should be 
carefully considered when devising responses. Whereas the Kenyan legal framework provides a 
mechanism for addressing SGBV, the levels to which the frameworks respond to the plight of the 
survivors of SGBV is debatable.
110
 The legal and policy framework mostly focuses on bringing 
of the accused person to ‗justice‘ without a corresponding obligation of alleviating the conditions 
of the survivor of SGBV. In fact, the survivor of SGBV is more of an alien to the criminal justice 
system because the offence is perceived by the system to have been committed against the state, 
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4.1 COMPARATIVE CASE STUDY: JURISPRUDENCE FROM OTHER JURISDICTIONS IN 
RELATION TO RAPE IN MARRIAGES 
 4.2 Introduction 
Over the last three decades, sexual violence against women in intimate partner relationships has 
become a global health issue. The development of a human rights perspective on the 
phenomenon has been more recent. Assessing the prevalence of coercive sex in the context of 
intimate relationships—and marital rape in particular— is challenging for many reasons. Sexual 
violence is highly stigmatized and is among the few crimes in which the victim might also be 
blamed for the harm experienced.
112
 
Furthermore, women who have been victims of what is legally defined as marital rape might not 
acknowledge it as such, and there are extraordinary social and cultural pressures to maintain the 
―sanctity‖ of certain kinds of intimate relationships, particularly marriage.
113
 Consequently, 
worldwide estimates of non-volitional sex vary substantially. A British national probability 
survey supported by the American National Intimate Partner and Sexual Violence Survey shows 
that one in five women report experiencing attempted non-volitional sex, and one in ten women 
report experiencing completed non-volitional sex since age 13 years.
114
 
In 2006, it was estimated that marital rape could be prosecuted in at least 104 countries (in four 
of these countries, marital rape could be prosecuted only when the spouses were judicially 
separated), and since 2006 several other countries have outlawed spousal rape. 
 In many countries it is not clear if marital rape may or may not be prosecuted under ordinary 
rape laws. Several countries in Eastern Europe and Scandinavia made spousal rape illegal before 
1970, but other countries in Western Europe and the English-speaking Western World outlawed 
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This chapter therefore looks at the issue of marital rape in Kenya legal culture while trying to 
reconcile how the practice is dealt with in other jurisdictions to wit: Ghana, United Kingdom and 
United States of America. 
4.3 Marital Rape in Kenya 
 
Marital rape is a thorny issue in Kenya as it is in other jurisdictions across the world. This 
situation is further exacerbated by the fact that the patriarchic male dominated society is the 
epitome of Kenya‘s many tribes and cultures.  
4.4 Legal Framework on Marital Rape 
There is no law that governs or restricts the issue of marital rape in Kenya. The principal statute 
that merely touches on the subject is The Sexual Offences Act.
116
  The Act does not prohibit or 
criminalize forced sex within marriage. Spousal rape has been explicitly exempted in section 43 
(5) of the Act which provides that with regards to claims of sexual abuse such as rape it shall not 
apply in respect of persons who are lawful married to each other.  
This exemption clause tends to legalize rape within marriage. The lack of laws criminalizing 
marital rape creates an assumption that the wife is an exclusive property of the husband. It also 
asserts a lower status of married women. Marital rape is a form of domestic violence which 
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4.5 Regulation of Rape in Kenya 
It appears that social toleration of marital rape makes it difficult for women to report violence 
associated with it or get any help to end it.
118
 This has led to a situation where many women feel 
like they are naturally obliged to submit to sex in their marriages, and husbands believing that 
marriage give them an absolute right to have sex with their wives whenever they want to.
119
  
This may be the rationale that led Kenya to draft its laws and defining the offence of rape as 
follows: 
1. A person commits the offence termed rape if- 
a) He or she intentionally and unlawfully commits an act which causes penetration with his or her 
genital organs; 
b) The other person does not consent to penetration; or 
c) The consent is obtained by force or by means of threats or intimidation of any kind. 
2. In this section the term-intentionally and unlawfully- has the meaning assigned to it in section 
43 of this Act. 
3. A person guilty of an offence under this section is liable upon conviction to imprisonment for a 
term which shall not be less than ten years but which may be enhanced to imprisonment for life.
120
 
In order to give effect to the above section, it is imperative that it is read together with section 43 
of the Sexual Offences Act which provides for the marital rape exemption. This section provides 
as follows: 
S 43 (1) an act is intentional and unlawful if it is committed 
a) In any coercive circumstances; 
b) Under false pretenses or by fraudulent means; or 
c) In respect of a person who is incapable of appreciating the nature of an act which causes the 
offense. 
 
2. The coercive circumstances, referred to in subsection (1) (a) include any circumstances where 
there is 
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a) Use of force against the complainant or another person or against the property of the 
complainant or that of any other person; 
b) Threat or harm against the complainant or another person or against the property of the 
complainant or that of any other person; or 
c) Abuse of power or authority to the extent that the person in respect of whom an act is committed 
is inhibited from indicating his or her resistance to such an act, or his or her unwillingness to 
participate in such an act 
3. False pretenses or fraudulent means, referred to in subsection (1) (b), include circumstances 
where a person – 
a) In respect of whom an act is being committed, is led to believe that he or she is committing such 
an act with a particular person who is in fact a different person; 
b) In respect of whom an act is being committed, is led to believe that such an act is something 
other than that act; or 
c) Intentionally fails to disclose to the person in respect of whom an act is committed, that he or 
she is infected by HIV or any other life threatening sexually transmissible disease… 
This section shall not apply in respect of persons who are lawfully married to each other.
121
 
The above section indicates clearly that it is not an offence to coerce another person into a sexual 
act by using force or threat of harm if you are legally married to that person. Therefore section 
43 referred to above is in conflict with gender equality and it constitutes violence against women. 
It is submitted therefore that Kenya ought to act swiftly in abolishing section 43 (5) of the Sexual 
Offences Act because it violates and undermines international and regional instruments dealing 
with gender equality and violence against women.
122
 
4.6 Marital Rape in Ghana 
 
Ghana, one of the West African vibrant economies is comprised of diverse African cultures 
which come with the patriarchy of men dominating women. Marital Rape is therefore not a 
unique practice in Ghana. 
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Unfortunately, the DV Act, as passed, fails to proscribe one of the most insidious forms of 
violence within the family - marital rape.
124
 Although the original bill specifically prohibited 
marital rape, parliament bowed to public pressure and removed the provision, leaving husbands 
free to rape their wives with impunity. This comes at a time when the Ghanaian authorities 
acknowledge that marital rape constitutes a violation of a woman's human rights. The Ghanaian 
Parliament must therefore act immediately to expressly make marital rape a crime, like any other 
act of domestic violence.
125
 
Some say that the failure to criminalize marital rape protects the privacy and sanctity of 
marriage,
126
 but in reality it creates a violent, degrading and dehumanizing place for women in 
the family. Moreover, sexual abuse within marriage crushes the marital bond and is a betrayal of 
the holiness and sanctity of marriage. In contrast to the view that a marriage should include love, 
comfort and honor, as the traditional marriage vows provide,
127
some distinguished Ghanaians 
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consider the exemption from criminal liability for marital rape to be legitimate. Dr. Edward 
Mahama,
128
 a prominent Ghanaian who was the President and Medical Director of Superior 
Medical Centre in Accra, noted "if we talk about marital rape, it means we are going into the 
bedroom, and we have no right to go there."
129
 After admitting that sexual abuse may exist in 
marriage, he noted that, "you cannot legislate on such issues."
130
 In support of the statutory 
exemption, another noted politician, Professor John Evans Atta Mills,
131
 called for the "sanctity" 
of marriage to be protected.
132
 Additionally, at a meeting of Chiefs in the Upper East Region, the 
men
133
 concluded that the bill was "meant only for urban dwellers" and "the proposed law on 
marital rape [was] anti-Ghanaian." 
134
 Apparently, in the Chiefs' eyes, in order to truly be 
Ghanaian, you must preserve patriarchy and continue the subjugation of women.
135
 
Consent to marriage is the equivalent of consent to sex in Ghanaian custom and law. This 
assumption cannot stand. Legally permitting a married man to have sexual relations with his wife 
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against her will is the equivalent of condoning sexual assault and/or rape. The passage of the DV 
Act leaves the status of the marital rape exemption in question and there is therefore the need for 
the Ghanaian Parliament to explicitly repeal the clause in section 42(g) of the Criminal Code, 
which provides for the exemption.
136
 The history of the common law basis for the marital rape 
exemption in Ghanaian statutes was originally imported from British common law and was later 
codified into the criminal law of Ghana, where it remains today. 
Unlike the U.K., Ghana's marital rape exemption is not merely a common law application. This 
exemption is codified in the Ghanaian Criminal Code and therefore requires legislative action to 
remove the offending provision. However, the DV Act, as passed, does not remove the marital 
rape exemption, and thus leaves married women subject to certain forms of domestic violence.
137
 
4.7 Ghanaian Law on Marital Rape 
4.7.1 i) Human Rights Provisions in the Ghanaian Constitution 
In a report to the U.N. General Assembly, the Division for the Advancement of Women of the 
Department of Economic and Social Affairs of the United Nations Secretariat noted that: 
Violence against women [which includes marital rape] is a violation of women's human rights 
and prevents women from enjoying their human rights and fundamental freedoms, such as the 
rights to life and security of the person, to the highest attainable standard of physical and mental 
health, to education, work and housing and to participation in public life.
138
 
Chapter Five of the Ghanaian Constitution is entitled "Fundamental Human Rights and 
Freedoms," and generally mirrors international standards regarding human rights.
139
 These 
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provisions in Chapter Five support the notion that Section 42(g) of the Criminal Code violates 
women's human rights and is in violation of the Constitution. Article 15(1) of the Constitution 
states that "the dignity of all persons shall be inviolable."
140
 Subsection 2 of Article 15 further 
mandates that "no person shall ... be subjected to - (a) torture or other cruel, inhuman or 
degrading treatment or punishment; (b) any other condition that detracts or is likely to detract 
from his dignity and worth as a human being."
141
Sanctioning rape, either within or outside a 
marriage, is an affront to a person's dignity and security.
142
 
It is torture for women to endure the daily mental anguish of not knowing whether they will be 
forcibly violated. In the case of Ms. A.T. v. Hungary, the Committee on the Elimination of 
Discrimination against Women noted "women's human rights to life and to physical and mental 
integrity cannot be superseded by other rights, including the right to property and the right to 
privacy."
143
One cannot imagine an argument the Ghanaian government could make that would 
supersede a woman's right to physical integrity. Even if local Ghanaian custom views a wife as 
the property of her husband, international law supports her right to security of person over his 
right to the use of property.
144
 
The customary practice of treating women as chattel also cannot stand. Chapter 5, Article 26(2) 
of the Ghanaian Constitution maintains that "all customary practices which dehumanize or are 
injurious to the physical and mental well being of a person are prohibited."
145
 Marital rape must 
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be interpreted to fall under the ambit of this constitutional provision. Customary law presumed 
that upon marriage a man has a "right" to sex with his wife long before section 42(g) of the 
Criminal Code was enacted. As such, the act of rape upon one's wife should be considered no 
less dehumanizing or injurious merely because the custom was subsequently codified. It should 
be noted that Ghanaian Parliament has criminalized other harmful practices towards women, 
such as female genital mutilation, trokosi
146
 and widowhood rituals. Why would Parliament fail 
to protect women from marital rape, unless it was beneficial to permit it? Recall, the Upper East 
Chiefs' comments, that prohibiting marital rape was "un-Ghanaian."
147
This statement is a clear 
sign that the practice of marital rape is a cultural tool of domination and humiliation for husbands 
to use against their wives.
148
 
Therefore, the portion of section 42(g) related to the sexual consent given at marriage is 
unconstitutional and should be considered void. Ghanaian Parliament should formally repeal the 
provision to ensure there is no confusion in this matter and should move to educate the public 




4.7.2 ii) The Criminal Code 
It has long been considered acceptable in Ghana for a man to have sexual relations with his wife 
against her will. This attitude comes from the previously discussed common law notion that 
women upon marriage per se give consent for sexual relations. Section 31(j) of the Ghanaian 
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Criminal Code permits for justifiable force or harm on numerous grounds, including "the consent 
of the person against whom the force is used."
150
 Section 42 of the Criminal Code provides 
additional guidance relating to the consent to force provision, stating:    
The use of force against a person may be justified on the ground of his consent, but…a person may 
revoke any consent which he has given to the use of force against him, and his consent when so 
revoked shall have no effect for justifying force; save that the consent given by a husband or wife 
at marriage, for the purposes of the marriage, cannot be revoked until the parties are divorced or 
separated by a judgment or decree of a competent Court.
151
 
Therefore, upon marriage, spouses consent to the use of force against them in certain situations 
by virtue of their marriage contract. But what is the scope of the consent given and do husbands 
and wives give consent to the same actions? Although the limits of the consent are not defined, 




For example, section 100 of the Criminal Code is tangential to section 42 stating, 
"if a female is compelled to marry another person by duress as to make the marriage void or 




The concept of a contract being void for duress is a well-developed principle of contract law. 
However, the wording of this section suggests that only women give certain consents at 
marriage, including by implication the consent to sexual relations. Therefore, if a woman enters 
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This provision can be interpreted in one of two ways. Either the meaning of section 100 is that 
only women, and not men, consent to the use of force against them, or section 100 only protects 
women, and not men, if they are compelled to marry under duress. Under either interpretation, 
the provision is facially discriminatory and is therefore unconstitutional under Article 17 the 
Ghanaian Constitution, which provides that "all persons shall be equal before the law,"
155
 and 
"[a] person shall not be discriminated against on grounds of gender."
156
 
The Ghanaian Constitution is the supreme law of the land by virtue of Article 1(2).
157
 Under that 
article, any laws found to be inconsistent with any provisions of the Constitution are considered 
void "to the extent of the inconsistency."
158
 Assuming the courts found section 100 of the 
Criminal Code to be unconstitutional based on a violation of Article 17's anti-discrimination 
provision, one would still be faced with clause (g) of section 42 of the Criminal Code, which has 
been read to include per se consent to sexual relations upon marriage.
159
 On its face, section 
42(g) is neutral, as both husbands and wives give certain consents to the use of force at 
marriage.
160






The original draft of the Domestic Violence Bill could not pass if it repealed the marital rape 
exemption, so Parliament sacrificed women's honor and dignity of person to secure its passage. 
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Yet, passage of the DV Act without a provision criminalizing marital rape is tantamount to 
support for the practice. Arguably, the Ghanaian legislature did not intend marital rape to be 
considered domestic violence or rape. Despite its constitutional and international obligations, the 
Ghanaian Parliament left Ghanaians with a legal conundrum. Was Section 4 of the DV Act 
meant to repeal the marital rape exemption? Given the fact that the criminal classification for 
rape (a felony) lies outside the scope of the DV Act, the courts may have to make a tremendous 
leap to conclude that the exemption is repealed. However, marital rape is a clear human rights 




Under Ghana's international obligations, the government is required to take action to eliminate 
marital rape. Although the marital rape exemption of section 42(g) is illegal under the Ghanaian 
Constitution and should be considered void, Parliament must officially repeal section 42(g) of 
the Criminal Code and remove it from the sphere of judicial interpretation and discretion.
163
 
Repealing section 42(g) of the Criminal Code will aid in educating the Ghanaian population that 
marital rape will not be tolerated by the government and will thereby help to eliminate the 
practice. The Ghanaian government must stand up for women's rights.
164
 
4.9 Marital Rape in the United Kingdom (UK) 
 
In England, earlier as a general rule, a man could not have been held to be guilty as a principal of 
rape upon his wife, for the wife is in general unable to retract the consent to sexual intercourse, 
which is a part of the contract of marriage. However, the marital rape exemption was abolished 
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in its entirety in 1991. The House of Lords held in R. v. R.
165
 that the rule that a husband could 
not be guilty of raping his wife if he forced her to have sexual intercourse against her will was an 
anachronistic and offensive common-law fiction, which no longer represented the position of a 
wife in present-day society, and that it should no longer be applied.
166
  
Corresponding amendment to the statutory law was made through Section 147 of the Criminal 
Justice and Public Order Act, 1994. This judgment was also affirmed by the European Court of 
Human Rights in the decision of SW v. UK
167
. In New Zealand, the marital rape exemption was 
abolished in 1985 when the present Section 128 to the Crimes Act, 1961 was enacted. Sub-
section (4) now provides that a person can be convicted of sexual violence in respect of sexual 
connection with another person notwithstanding that they are married at the time the sexual 
connection occurred. Further, the fact that the parties are married or have been in a continuing 
relationship will not warrant a reduction in sentence. There is now, therefore, no distinction in 
principle to be drawn between sexual violation in marriage and outside of marriage. In Mexico, 
the country Congress ratified a bill that makes domestic violence punishable by law. If 
convicted, marital rapists could be imprisoned for 16 years.
168
 
Rape is one of the most heinous crimes and is one of the most emotionally and politically 
charged topics of public debate. Concerns about the extent of wife rape must be understood in 
the context of the general disquiet which has arisen as a consequence of publicity surrounding 
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4.10 United States of America 
4.10.1 The Constitutionality of the Marital Rape Exemption 
In United States researchers estimate that 10% to 14% of married women experience rape in 
marriage. When researchers examined the prevalence of different types of rape, they found that 
marital rape accounts for approximately 25% of all rapes. Despite the prevalence of marital rape, 
this problem has received relatively little attention from social scientists, practitioners, the 
criminal justice system, and larger society as a whole. In fact, it was not until the 1970s that the 
society began to acknowledge that rape in marriage could even occur. Till recently, the general 
rule was that a husband could not be convicted of the offence of raping his wife as he is entitled 
to have sexual intercourse with his wife, which is implied under the contract of marriage. In 
1993, marital rape became a crime in all fifty States, under at least one section of the sexual 
offence codes. However, it is remarkable that only a minority of the States has abolished the 
marital rape exemption in its entirety, and that it remains in some proportion or other in all the 
rest. In most American States, resistance requirements still apply. In seventeen States and the 
District of Columbia, there are no exemptions from rape prosecution granted to husbands. 
However, in thirty-three States, there are still some exemptions given to husbands from rape 
prosecution. When his wife is most vulnerable (e.g. she is mentally or physically impaired, 
unconscious, asleep etc.) and is legally unable to consent, a husband is exempt from prosecution 
in many of these thirty-three States. The existence of some spousal exemptions in the majority of 
States indicates that rape in marriage is still treated as a lesser crime than other forms of rape.
170
 





Importantly, the existence of any spousal exemption indicates an acceptance of the archaic 




During the 1980s a handful of state judges either held or opined in dicta what must be 
incontrovertible to the feminist community, as well as to most progressive legal advocates and 
academics: the so-called marital rape exemption, whether statutory or common law in origin, 
constitutes a denial of a married woman's constitutional right to equal protection under the 
law.
172
 Indeed, a more obvious denial of equal protection is difficult to imagine: the marital rape 




Indeed, that a number of feminist commentators
174
 and a few state court appellate judges
175
felt it 
necessary to argue to a still skeptical and often hostile listening audience that marital rape 
exemptions constitute a denial of the fourteenth amendment's guarantee that no state shall deny 
to any group of its citizens equal protection of its law
176
 evidences the degree to which women's 
injuries still are trivialized and rendered invisible by a pervasively misogynist legal, political, 
and social culture. That the arguments of these advocates met with such limited success in 
abolishing the exemption reveals how short a distance women have come, and how far they have 
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yet to travel, toward full equality and the necessary result of equality: an assurance that the state 
will provide a modicum of safety in our private lives against sexual assault.
177
 
Some states did make limited progress in reforming marital rape law during the 1980s. A few 
abolished the exemption entirely; - but only a few. The majority continue to permit rape or 
sexual assault within marriage by according it a lower level of criminality than extramarital rape 
of sexual assault, by criminalizing only certain kinds of marital rape, or by criminalizing only 
first-degree rapes.
178
 Some states, ironically in the name of reform, may have worsened the 
problem of marital rape by extending the exemption to include women who rape their husbands 
in order to make the exemptions appear "gender neutral."
179
 This extension provides a false 
neutrality to an institution that almost invariably endangers only women's lives.
180
 Other states 
have limited the exemption to exclude married partners who live apart
181
 and, in a few cases, 
married partners who have begun dissolution proceedings.
182
 These restrictions on the 
exemption, however, are a mixed blessing. While the restrictions undoubtedly limit the 
application of the exemption, they further entrench the core rationale of the exemption: the 
protection of the privacy and integrity of the true marital relationship against legal intervention 
justifies whatever burden forced sex imposes on a married woman's safety and privacy. 
Furthermore, movements in other states to extend the marital rape exemption offset these limits. 
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This pattern of one-step-forward, two-steps-back progress on the criminalization of marital rape 
illustrates the general pattern of thinking in the 1980s regarding marital rape. While virtually 
every progressive commentator, judge, or legislator (feminist and otherwise) who seriously has 
considered the issue readily has concluded that these laws violate equal protection,
184
 and while 
explicit vocal support from conservatives for the exemption almost entirely has disappeared from 
scholarly literature,
185
 no major upheaval of the law reflects or foreshadows such progressive 
unanimity. 
Whether or not the United States Supreme Court or state supreme courts ever rule on the 
unconstitutionality of marital rape exemptions, Congress has the power, the authority, and 
arguably the duty, to do so, under section five of the fourteenth amendment.
186
 Congress could 
enact a federal law guaranteeing protection to all women against violent sexual assault. 
Consistent with rationality requirements, this law would prohibit irrational discrimination against 
married women in the making and enforcement of rape laws. This federal law also would 
guarantee, consistent with the anti-subordination mandate of the fourteenth amendment, that 
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states would not perpetuate or insulate the sexualized social, private, or intimate subordination of 
women by men. 
Lastly, consistent with the "protection" mandate of the fourteenth amendment, it would 
guarantee that no state would deny to women protection of the state against private criminality. 






Jurisprudence from different jurisdictions in the world has shown that the issue of marital rape is 
deeply embedded in the institution of marriage. This is so due to the belief that once parties to a 
marriage come together, the issue of sex is a man‘s right and no consent from the wife is needed. 
This therefore ends up violating the rights of a woman in the said marriages. 
Most pieces of legislations world over, have enshrined the concept of marital rape exemptions to 
the effect that a violation of a woman‘s right in a marriage is not considered a criminal offense 
per se. This is despite the fact that Constitutions of various countries in the world have enshrined 
very elaborate chapters and sections on human rights protection. 
There is therefore the need to amend or repeal the contentious sections in the various statutes of 
different countries in order to criminalize marital rape thereby upholding and respecting the 
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5.1 CONCLUSION AND RECOMMENDATIONS 
5.2   Conclusion 
In the previous chapters, it has been shown that illegalization of marital rape is a concept that is 
yet to be adopted by most of the free nations of the world. This is due to the perception that sex 
within a marriage is by two consenting partners. Kenya has not been left behind in this legal 
conundrum yet her woman suffers as much from the effects of non-consensual sex in marriage.  
Marital rape is a societal vice that affects women in marriages. These women suffer in silence 
since the term marital rape has never been known of in law. Instead, the statutes have been 
marital rape an exemption.  It is even astonishing to say the least that a woman would report their 
husbands for rape within marriages. 
The very reason why marital rape is not known in law is because of the patriarchal society that 
views a woman as a chattel who has sold off her right to consent when she gets into marriage. 
This is a serious violation of a woman‘s right to consent as envisioned in the Constitution and 
international instruments. These laws postulate that a woman in a marriage is as equal as the 
husband and her consent is needed when she partakes of any activity in the marriage including 
sex. The effect of marital rape to a woman has adverse effects to both her psychological well 
being and health.  
Various theories have been discussed to show the various reasons why rape in a marriage 
continues to prevail. Theories discussing the illegitimacy of marital rape have also been 
discussed.  
The problem of marital rape in other jurisdictions such as Ghana and United Kingdom have also 
been discussed and it has emerged that the problem of marital rape is prevalent in these countries 
though they have moved a step further to illegalize it.  
60 
 
The discussion then presented some of the responses that should be adopted in order to curb the 
marital vice. These are summarized in the recommendations part of this research. Various legal 
responses will be mooted for the Kenyan policy makers, stakeholders and the legislature to 
consider while reforming the Sexual Offences Act and the Penal Code. 
5.3 Recommendations  
This research has in its discussion section recommended the following as the possible legal 
responses and non legal solutions to the problem of marital rape.  
5.4 Legal Solution 
5.4.1 Criminalization of marital rape 
The criminalization of marital rape
188
 constitutes an historic opportunity to enact laws which 
effectively combat violence against women.
189
 Legal impunity for marital rape constitutes state 
endorsed violence against women. The equal treatment of women before and under the law 
within the context of marital rape is critical to ensuring the recognition of women as full citizens, 
and ensuring their freedom from violence.
190
 
The legal treatment of marital rape offers insight into the value placed on women‗s human rights 
by a society. In Canada, marital rape was criminalized in 1983, providing official and symbolic 
recognition of women‗s equality in the institution of marriage and in general.  
In addressing the criminalization of marital rape, ACWHRP is mindful of the constitutional 
protections assigned to customary law, and the importance of customary law in society in 
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ACWHRP‗s African partner countries. To achieve increased protection for women from the 
violence of marital rape, and to achieve the advancement of women‗s human rights, the 
relationship between customary law, women‗s equality, and marital rape must be addressed.
191
 
The courts and law enforcement personnel must be careful not to perpetuate discriminatory 
thinking about women and sexual assault in their treatment of marital rape cases. They must be 
careful to ensure that decisions do not reproduce myths and stereotypes that disadvantage 
women. As Catharine MacKinnon has written: 
 
‗Each time a rape law is created or applied, or a rape case is tried, communities rethink 
what rape is. Buried contextual and experiential presumptions about the forms and 
prevalence of force in sexual interactions, and the pertinence and modes of expression of 
desire, shape determinations of law and fact and public consciousness. The degree to 
which the actualities of raping and being raped are embodied in law tilt ease of proof to 
one side or the other and contribute to determining outcomes, which in turn affect the 
landscape of expectations, emotions, and rituals in sexual relations, both everyday and in 




Based on the Canadian experience, criminalization of marital rape is an insufficient but 
necessary step towards the achievement of women‗s equality, and certainly constitutes an 
advancement of women‗s rights.  
5.5 Non-Legal Solutions 
5.5.1 a) Education 
Education is vital for empowerment and increased choices which then translate into the rejection 
and abandoning of any form of violence. Knowledge helps to identify violence in any form. 
Thus, education is important because it helps individuals to make informed decisions that impact 
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their very well-being including sexuality.
193
 Women who are empowered (albeit educated, 
wealthy and employed) have been found to be more assertive on their sexual and reproductive 




Purposefully, the Kenyan educational curricula must incorporate sex education at all levels from the 
kindergarten to the tertiary level. Acquisition and modification of attitudes towards sexuality can then be 
realized to curb sexual abuse not only in the home but in educational institutions, workplaces, market 




Family planning education must be intensified because some women only refuse their husbands 
sex for fear of unplanned pregnancy which is a genuine fear for a woman as the burden of child 
care most of the time rests solely on them. Midwives must advise mothers as to when it is 
practically and clinically safe for them to resume sexual activity after childbirth because of the 
different child birth procedures. Practically, husbands must be invited upon discharge of their 
wives after childbirth to be educated on when it is safe for them to resume normal sexual 
activities. This will mitigate traditional beliefs and myths handed down from generation to 
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5.5.2 b) Appropriate Naming of the Offense 
The term marital rape creates a legal difficulty since it is difficult to link rape to a marriage. In a 
focus group study conducted in Ghana, a focus group member believed that non-consensual 
sexual acts in marriage equals a crime but only had challenge with the name. She supposed that 
an appropriate name to make it distinct was desirable though she could not suggest one when she 
was asked to.  In her response though, she remarked as follows ‗I think every act of sex should 
be consensual if not it qualifies as rape and rape is criminal but why don‗t you give it a suitable 
name. I know that rape of a child is defilement and rape of a relative is incest so rape of a wife 






 citing Marilyn Frye explicates the difficulty that has been encountered in naming non-
consensual sexual activities for what they are. Despite the victims knowing that the acts are 
criminal, they could not do anything much. Of the six members of the focus group conducted in 
Ghana, two of the forbearers (33%) recounted their experience as related to the sexual abuses 
they suffered in the hands of their husbands as they assert that non-consensual sexual acts in 




5.5.3 c) Research on Domestic Violence  
Domestic violence based researches must be of great interest to the government of Kenya. The 
government of Kenya must imperatively fund a periodic comprehensive national study on DV as 
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this will help to identify and be informed about contemporary DV issues and problems that have 
bedeviled the nation. This will be in view of gaining better knowledge and getting understanding 
in order to help tackle them more effectively. Applied researches that will seek to inform this 
kind of study must also be sponsored by government to lead to the generation of custom made 
interventions that are needed to improve the Kenyan socio-domestic life as a whole.
200
 
5.5.4 d) Reconciliation of custom and modernity 
 
In ACWHRP‗s African partner countries, and in the Aboriginal context in Canada, there is a 
common need to reconcile the application of customary law, indigenous norms and formal law in 
the marital rape context. As a starting point however, it seems a mistake to view women‗s rights 
and customary law as competing rights. A legal challenge of the state‗s failure to fulfill its 
obligations to advance women‗s human rights in the context of marital rape may be relatively 
easy to imagine, especially in contexts where customary law does not apply to the criminal 
context, for example in Ghana and Kenya. However, because of the significance of the role that 
customary law plays in ACWHRP‗s African partner countries, and in the Aboriginal context in 
Canada, adopting a dialogue approach to the issue of the reconciliation of rights seems like the 
preferred approach (preferable to immediately advancing a legal challenge in which it is argued 
that women‗s rights trump customary rights as a result of the harm experienced by women under 
customary law). The preferred approach to the reconciliation of conflicts between customary law 
and human rights law seems to be the approach recommended by Celestine Nyamu. Celestine 
Nyamu‗s recommended approach to conceptualizing and remedying cultural justifications for 
practices that reinforce gender hierarchy in the Third World includes the strategy of ‗critical 
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 or the concrete engagement with the politics of culture.
202
 Nyamu recommends 
the appropriation of openings present in local culture, while simultaneously working to change 
the larger social matrix of national legislation, constitutions and administrative institutions. More 
specifically, Nyamu recommends that constitutional frameworks that shield customary laws from 
questioning should be challenged, ‗in order to create room for more voice and inclusiveness in 
the shaping and articulation of community norms‘.
203
 The strategy recommended by Nyamu 
could help to garner support for law reform efforts in support of women‗s freedom from violence 
and the equal legal treatment of marital rape claims.
204
 
5.5.5 e) Adequate facilities to stakeholders 
The police, courts, and the social welfare societies must be adequately resourced with both 
personnel and contemporary technologies to tackle or deal with sexual violence related issues. 
Continual in-service training for staff of any organ who works in collaboration with the 
authorities is imperative to ensure proper coordination of gender issues. A national sexual 
violence crisis center /intervention services must be provided where victims can seek free 
psychological counseling and medical interventions. Special toll free telephone lines must be 
provided at sexual violence crisis response centers; empathic treatment of victims by all and 
sundry; and government funded research into sexual violence to know where Kenya stands.
205
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The staff in the relevant  agencies must be trained in the art of asking questions pertaining to all 
facets of DV and specifically about sexual abuse because victims will usually not volunteer such 
information for the reason that shame and humiliation characterize issues bothering around 
sexual abuse. The art of asking question is essential as not many women will readily volunteer 
information if bluntly asked ‗has your spouse ever raped you‗? The police personnel must be re-
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